STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BERG TA EVANS,
Petitioner,
VS. Case No. 04-2033

COUNTY OF ALACHUA,

Respondent .
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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was conducted in
this case on January 11-12, 2005, in Gainesville, Florida,
before Ella Jane P. Davis, a duly-assigned Adm nistrative Law
Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Bill Salnon, Esquire
410 Sout heast 4th Avenue, Suite A
Gai nesville, Florida 32601

For Respondent: Linda G Bond, Esquire
Al l en, Norton, and Blue, P.A
906 North Monroe Street
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUE

Whet her Respondent Enployer is guilty of an unl awf ul
enpl oynent practice, to wit: termnation of Petitioner on the
basi s of handi cap discrimnation w thout reasonable

acconmpdat i on.



PRELI M NARY STATEMENT

On or about Septenber 4, 2003, Petitioner filed a Charge of
Di scrimnation, on the basis of handicap, with the Florida
Comm ssion on Hunman Relations. On May 4, 2004, the Comm ssion
entered its Determ nation: No Cause. Petitioner tinely filed a
Petition for Relief. On or about June 9, 2004, this case was
referred to the D vision of Adm nistrative Hearings.

This case was initially consolidated with Washi ngton v.

Al achua County Sheriff's Ofice, DOAH Case No. 04-2022. That

case was bifurcated-out on the date of hearing. It subsequently
settled, and that file of the D vision was cl osed.

At the disputed-fact hearing herein, Petitioner Evans
testified on her own behalf. Her Exhibits P-1 through P-9 were
adm tted in evidence. Petitioner's Exhibit P-7 was the
deposition of Lt. Mke Donovan. Petitioner's Exhibit P-8 was
Sheriff Stephen Celrich's deposition. Respondent presented the
testi nony of Sheriff Stephen Celrich, Robert Chapman,

Janes Lybarger, and Sherry Larson. Respondent's Exhibits R 1
t hrough R-23 were admitted in evidence. Certain itens were
officially recogni zed.

A Transcript was filed on January 24, 2005. Petitioner
filed a Proposed Recommended Order on February 23, 2005, and

Respondent filed its Proposed Reconmended Order on February 24,



2005. Both proposal s have been considered in preparation of
t his Recommended Order

FI NDI NGS OF FACT

1. Respondent has been the elected Sheriff of Al achua
County, Florida, for 12 years. As such, he was, and is, a
constitutional officer of the State of Florida and the chief |aw
enforcenent officer for Alachua County. Since January 1998, he
has adm ni stered the Alachua County Jail. 1In his capacity as
adm nistrator of the jail he qualifies, strictly in his officia

capacity, as an "enployer," pursuant to Chapter 760, Florida
Statutes. Respondent Enployer also may be referred to as "the
Al achua County Sheriff's Ofice" (ACSO).

2. Petitioner is an African-American female. At all tines

mat eri al, she was an enpl oyee of Respondent Enployer, and "an
aggri eved person," pursuant to Chapter 760, Florida Statutes.

3. Respondent began administration of the jail in
January 1998. Prior to that tine, the Al achua County Board of
County Conm ssioners operated the jail. Respondent assuned
adm ni stration of the jail through a governnental interlocal
agreenent, subject to existing collective bargaining agreenents

and various other paraneters encouragi ng conti nued enpl oynent of

existing jail personnel.



4. In January 1998, all current jail enployees were
required to conpl ete new applications, subject to reviewto
ensure conpliance with the ACSO s enpl oynent standards

5. On her 1998 job application form Petitioner answered

gquestions concerning her physical limtations as foll ows:

* * *

6. Are you able to participate with or

wi t hout accommodati on in defensive tactics,
firearns, or physical training, operation of
a notor vehicle, or otherwi se performthe
duties set forth in the job description or
task analysis related to the position for
whi ch you applied? - NO

7. This position may require a physica
ability test. |If such a test or exam nation
is required, would you be able to take this
test or examnation with or wthout
accommodati on? - NO

8. Explain what accomvpdati on(s) you woul d

need to performthese tasks or take the test
or exam nation. - LEFT BLANK

* * %
6. The mpjority of fornmer Al achua County Jail enployees
were hired by ACSO  Sone enpl oyees who did not neet ACSO s
requirenents were not hired/transferred to the new enpl oyer.
These were nostly enployees with crimnal records.
7. 1t was Respondent's intent to try to retain jail
enpl oyees, even if they were tenporarily unable to performtheir

essential job functions, for up to 12 nonths.



8. Petitioner, who had served as a detention officer at
the jail from 1981 to 1998, was one of the enpl oyees who
successfully made the transition and was hired by Respondent in
January 1998.

9. At all tinmes material, Petitioner was a Certified
Correctional Oficer. Her certification only indicates that she
had met m ninumtraining requirements and the nmandatory
continuing professional training requirenments, pursuant to
Florida | aw.

10. At the tinme of her hire/transfer in January 1998,
Petitioner weighed 350 pounds and suffered fromosteoarthritis
and hypertension. Obesity, osteoarthritis, and hypertension
have pl agued Petitioner since before her hire/transfer.

11. Also, at |east since June 29, 1998, Petitioner has
been unable to wal k I ong distances. On that date, a podiatrist
di agnosed her with "bone spurs” in both feet. She submtted a
Health and Work Status Report to the Enployer stating Petitioner
should only sit 50 percent, stand 50 percent, wal k 50 percent,
and clinb stairs 10 percent. These figures add up to nore than
100 percent, and the undersigned interprets the report, in the
light of Petitioner's testinony, to nean that the physician was
restricting her to no nore than the respective percentages of

each listed activity.



12. The June 29, 1998, report went on to say that
Petitioner should not use her feet for extended periods, perform
physi cal force restraints/conbat, or stressful work

13. As a result, ACSO placed Petitioner on tenporary
restricted duty (TRD). Petitioner's testinony suggested that,
at sone point, she recovered fromthe foregoing "tenporary"
restrictions, and a subsequent Novenber 26, 2002, nenorandum
fromthe Enpl oyer (see Finding of Fact 45) suggests that
sonetinme prior to March 6, 2002, Petitioner was returned to
regul ar duty, mnus the June 29, 1998, physical restrictions.
(See Findings of Fact 35-37). However, it is not clear for what
period of tine between June 29, 1998, and March 6, 2002,
Petitioner remained on TRD

14. There was no requirenment of a Physical Agility Test
(PAT) during Petitioner's 18 years of service at the jail prior
to ACSO taking over jail managenent, and Petitioner was not
required to take and pass a PAT in order to be hired/transferred
to the ACSO regine in 1998

15. The jail enployed nore than 300 detention officers.
Detention officers were subject to being assigned to any area
within the jail.

16. The written Job Description for Detention Oficer has,

at all tinmes material, required mai nt ai ni ng physica

custody and control of inmates . . ." and ". . . receiving and



processing i nmates, enforcing disciplinary procedures for the
control of inmate behavior."
17. Nowhere does Petitioner's witten job description use

the word, "running," but it specifies the follow ng "physical

requi renents,” with or without, a PAT in place:

E. PHYSI CAL REQUI REMENTS

Sit, stand or wal k for npderate periods.
Have good cl ose, distant, color, peripheral,
dept h and adj usted vi sion.

Hear at nornmal range or with acconmodati on.
Speak, read, wite, and understand Engli sh
fluently.

Lift/carry 100+ pounds.

Cinb, balance and reach with arns.

Bend, stoop, kneel, crouch and craw .

Taste and snel | .

Manual dexterity.

Drive a vehicle. (Enphasis supplied)

18. The primary duties for all jail detention officers
were the care, custody, and control of jail inmtes and
operation of the facility. These duties m ght, on occasion,

i ncl ude running or wal king briskly to cone to the aid of fell ow
of ficers who were "down" or to respond to inmate fights.
Detention officers were al so responsible for the security of the
entire 300,000 square feet of jail space and the 10-acre parcel
of land surrounding it.

19. A jail detention officer's regular duties also
i ncl uded i nspecting i nmate housi ng areas and | ooki ng under

bunks, sone of which were only 16 inches off the floor, for



cont raband, including drugs and weapons. Detention officers had
to go up and down stairs to nmake these inspections.

20. During Petitioner's enploynent with Respondent,
detention officers on TRD were often placed in the personne
office, | obby of the jail, or in central control. The |obby now
only utilizes civilian personnel. (See Finding of Fact 50.)

21. The Sheriff has a | aw enforcenent background and
m ndset. \When he took over the jail, he inposed additiona
enpl oynent standards on jail detention officers above and beyond
the m ni num standards established by the State of Florida. As
part of his initiative to professionalize the jail, and in an
effort to obtain national accreditation for the jail fromthe
Anerican Correctional Association, the Sheriff established
m ni mum physi cal requirenments for all detention officers.

22. Over tinme, ACSOs training staff created a job-related
physi cal review and desi gned the PAT.

23. The PAT evol ved over a period from approxi mately
Novenber 1999 to March 2000. It ultinmately consisted of a tined
course of nine tasks.

24. The tinmed PAT began with Task 1: a 455-foot (reduced
by July 1, 2003, to 300-foot) sprint, to the first obstacle.

The "first obstacle" was the step obstacle (stepping over 17
seven-i nch rope steps in sequence), then continuing on 50 feet

to the next task. It is clear fromher testinony that



Petitioner incorrectly sawthis first part (Tasks 1 and 2) as
the only part of the PAT which required running.

25. However, Task 3 of the PAT was the "Serpentine,” which
i nvol ved snaking around a series of cones w thout knocking them
down. Then, the detention officer would have to "sprint
approxi mately 85-feet to the next obstacle.”™ Task 4 was a | ow
crawm, followed by a sprint of approximtely 155 feet to the
weapon fire area and the next obstacle. Task 5 was rapid and
accurate weapon fire testing, followed by a sprint approxi mtely
40-feet to the next obstacle. Task 6 for detention officers
involved clinbing a set of stairs, followed by a sprint of
approximately 60 feet to the next obstacle. Task 7 was anot her
serpentine, followed by a sprint of approximately 160 feet to
t he next obstacle. Task 8 was a test involving dragging a 150-
pound dunmy and a 123-foot sprint to Task 9, which invol ved
handcuf fi ng.

26. It is clear that by "sprint” the PAT intended quick,
short runs at high speeds and that the PAT required nmany
sprints.

27. 1t is not clear whether the PAT intended that a
stopwat ch be runni ng non-stop through the nine tasks, but it is
clear that all or part of the PAT was tined and that a specific
overall tinme had to be nmet by each detention officer in order to

pass the PAT.



28. Petitioner knew when she was hired/transferred in
January 1998 that Respondent Enployer had, or soon woul d have,
additional and different enploynent standards than she had
experienced for the last 18 years at the jail and that those new
standards m ght constitute a mandatory threshold for her
conti nued enpl oynent.

29. As of Novenber 2000, all detention officers, including
Petitioner, were advised that they would be required to
participate in the PAT and that they were being given an 18-
nmont h phase-in period before the test becanme a nmandatory job
requi rement for detention officers. Petitioner was advi sed that
she woul d be required to take/ pass the PAT by July 1, 2003.

30. Anong ot her purposes, the PAT was designed to mrror
some of Petitioner's daily job activities or job description
requi renents, such as going up and down stairs, running, and
searchi ng under bunks. Parts of the PAT addressed the readi ness
necessity of confronting and controlling inmates. It also
i ncluded the less-likely energency activities of crawling and
shoot i ng.

31. At least by July 1, 2003, (and possibly earlier),
Petitioner's job description was anmended to reflect that the PAT

was part of the essential functions of her job:

10



V. QUALI FI CATI ONS:

B. Experience and Trai ning:

* * *

Must neet or exceed all applicable
physical agility standards required by
ACSO.
32. As part of the continued departnental upgrading and
phasi ng-in of PAT, detention officers, including Petitioner,
al so were required to participate in 40 hours of in-service
training, which included training to successfully pass the PAT.
33. ACSO provided University of Florida fitness and
nutrition interns and an onsite exercise roomto assist jail
enpl oyees in reaching physical fitness levels sufficient to
tinmely pass the PAT.
34. Petitioner did not avail herself of these PAT training
opportunities, due, in part, to health reasons.
35. On March 6, 2002, Petitioner provided to Respondent a
| etter fromher general practitioner, Dr. Thonpson, stating:
[ Petitioner] suffers fromnorbid obesity and
has severe osteoarthritis of both knees and
al so suffers from hypertension. These
ongoi ng nedi cal problens preclude her from
bei ng able to participate in the physical

agility test that is a requirenent of her
position as a correctional officer.
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36. Petitioner could not physically train for, or perform
the PAT as of March 6, 2002. Fromthat date on, she relied on
Dr. Thonpson's letter, so that her superiors would not require
her to take/train for the PAT.

37. Petitioner submtted no | ater reports to change
Dr. Thompson's March 6, 2002, opinion, but clained that the
Enmpl oyer had not placed her on TRD as a result of it.

38. In April of 2002, Petitioner's knee was injured in a
not or vehi cl e acci dent.

39. Petitioner testified that fromthe April 2002 acci dent
until she was term nated in August 2003, she was unable to stand
for long periods of tine; run; cook regular neals for her
famly; clean her house w thout assistance; or do any gardening
or yard work. She also related that knee pain limted or ended
marital intimacy. To sonme degree, at |least, these [imtations
continued after her August 2003 term nation. She also clained
to have been unable to attenpt the PAT from April 2002 until her
term nation in August 2003. See infra.

40. Petitioner testified that she could not workout at the
jail gymor otherw se prepare for the PAT after her April 2002
aut onobi | e acci dent.

41. Over tinme, in part due to her inactivity, Petitioner

reached a weight in excess of 400 pounds.

12



42. Petitioner continued to rely on Dr. Thonpson's
March 6, 2002, pre-accident letter to avoid training for, or
taking, the PAT. Dr. Thonpson never supplenented this letter

43. Respondent's published policy concerning the PAT
permtted enpl oyees who were unable to do PAT for nedical
reasons to delay taking it, as follows:

1. Sworn enpl oyees unable to participate in
a sem -annual proficiency because of a

nmedi cal condition nmust have their physician
conpl ete the Medical /Physician's
Recomendati on Form ACSO 94-24 and the

Heal th and Work Status Report, ACSO 96-178
and return themto the Human Resources

Bur eau.

2. Sworn enployees who fail to participate
or denonstrate sem-annual proficiency
because of a nedical condition will be

pl aced on Tenporary Restricted Duty (TRD)
for a period of up to twelve (12) nonths to
rectify the deficiency. The TRD shall not
exceed twelve (12) consecutive nmonths, or a
total of eighteen (18) nonths within a
twenty-four nonth period. At the end of the
extensi on period, the sworn enployee will be
required to conplete and successfully pass
any m ssed test(s).

3. Sworn enpl oyees who fail to denonstrate
proficiency at the end of the TRD period
will be relieved . . . of sworn duty if not
done so when the enpl oyee is placed on TRD
.o [ sworn enpl oyees] suspended from sworn
duty shall be reassigned to non-sworn status
pendi ng adm ni strative action.

Adm ni strative action may range from

per manent non-sworn assi gnment with al

enpl oyee pay and benefits adjusted
accordingly, if a position is available, up
to and including termnation. (Bracketed
mat eri al added for clarity.)

13



44. On or about Novenber 25, 2002, Petitioner subnmtted a
Heal th and Work Status Report from Dr. Bensen, her chiropractor,
whi ch said she was:

Unable to run and is to be excused fromt hat
portion of the physical agility test until
further notice.

45. On Novenber 26, 2002, Respondent Sheriff issued a neno

to Petitioner that provided, in pertinent part:

RE: TEMPORARY RESTRI CTED DUTY

the very nature of corrections requires

I nst ant aneous response to potentially
hazardous or stressful situations. This
response often invol ves extrene physical
exertion. You have provi ded nedi cal
informati on from your physician indicating
that you are tenporarily unable to fulfill
the essential functions of your appointnent
as a Detention Oficer.

Therefore, effective imediately, you are
hereby placed on Tenporary Restricted Duty
and directed to report to the Human
Resources Bureau for assignnent. You mnust
provi de the Human Resources Bureau with an
updated Health and Work Status Report every
30 days, commencing with the effective date
of this assignnent.

Wil e on Tenporary Restricted Duty, the
foll owm ng conditions shall apply:

1. You shall avoid physical confrontations,
except when necessary to protect yourself or
anot her person from i mm nent death or
serious injury.

5. You will not participate in any training
that woul d involve activities contrary to
the restriction indicated by your physician.

14



An assignnent to Tenporary Restricted Duty
cannot exceed twelve nonths. |If you are
unable to return to full, unrestricted
duties as a Detention Oficer at that tine,
you will be subject to reclassification to a
position within your capabilities or to

term nation.

46. Petitioner concedes that Instruction 5, of the
Sheriff's Novenber 26, 2002, neno, placing her on TRD, anounted
to Respondent telling her that he was foll owi ng her doctor's
orders and expected her to followthem too.

47. From Novenber 2002, through July 2003, Petitioner
submitted appropriate Health and Work Status Reports from
Dr. Bensen and received approval of TRD from t he Enpl oyer.

48. The way the foregoing system worked was that at sone
poi nt between the 19th and 30th of each nonth, Petitioner woul d
visit Dr. Bensen and he woul d make out a Health and Wbrk Status
Report, certifying that she was "unable to run and i s excused
fromthat portion of the Physical Ability Test until further
notice." (R-12) A few days |later, Petitioner would present the
foregoing Report to a superior officer, who would note on a
Return to Duty Form the date of his or her conference with
Petitioner concerning Petitioner's restrictions; the date

Petitioner's next Health and Work Status Report was due; and the

date of Petitioner's next schedul ed physician's appointnent.
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This Return to Duty Form authorized Petitioner to be placed in
TRD. (R 11) Thereafter, a Human Resources Ri sk Manager signed-
off on the sane formto approve the TRD assi gnnent.

49. Al though the Health and Work Status Report Forns and
Return to Duty Fornms in evidence do not cover every nonth
bet ween Novenber 26, 2002, and August 2003, or precisely dove-
tail by date, the tangible itens in evidence, together with the
credi ble testinony and evi dence as a whol e, support findings
that Petitioner's |last counseling by a superior officer occurred
on August 1, 2003; that her next physician's appoi ntment was
expected to be August 26, 2003; and that Petitioner was ordered
to remain on TRD, effective July 30, 2003. (See Findings of
Fact 56-58)

50. Wile on TRD from Novenber 2002 to August 2003,
Petitioner was primarily assigned to the jail's | obby.
Cccasionally she was assigned to the command center. Petitioner
was assigned to the | obby, partly due to her good communi cati on
skills. At the tinme, both |ocations were full duty detention
of ficer postings. Neither location has stairs in it. Trustee
i nmates are not handcuffed in the |obby. Transferee-inmtes nmay
be handcuffed in the | obby. The |Iobby is nostly a public
information outlet and an entrance and exit point for the jail
facility. Currently, ACSO utilizes only civilian personnel in

t hose areas, instead of physically restricted detention
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of ficers, because all sworn detention officers are expected to
be in a state of operational readiness and to be able to respond
as full -service officers.

51. On June 10, 2003, the Enployer requested an
i ndependent nedi cal evaluation of Petitioner. Dr. Newconer, a
medi cal physician, evaluated Petitioner and provided the
Enpl oyer with the follow ng informati on on June 24, 2003:

DI AGNOSIS:  Morbid obesity, bilateral knee
arthritis with nore recent knee trauma
resulting in chronic pain, hypertension in
fair control

TREATMENT PLAN:. Functional capacity

eval uation is requested and will be set up
at Rehab Sol utions. When that information
is avail able, further assessnent of her
specific functional abilities to conpare the
physi cal requirements of job description

i ncluding physical agility test, can be nore
specifically addressed. Her extrene obesity
and advanced degenerative arthritis in the
knee will definitely limt her long term
ability for weight bearing exercise and
physi cal stress. (Enphasis supplied)

52. On June 27, 2003, Rehab Sol utions, Inc., wote
Petitioner in an attenpt to schedule, for July 7, 2003, the
physi ci an- ordered functional capacity eval uation.

53. On July 1, 2003, the PAT becane mandatory for all
detention officers, including Petitioner.

54. Petitioner took Rehab Solutions a July 1, 2003, letter
(Tr-142; R-10) fromDr. Bensen. As a result, Rehab Sol utions

el ected not to performthe functional capacity evaluation of
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Petitioner on July 7, 2003. Dr. Bensen's letter read, in
pertinent part:

[Petitioner] has been seen in this office
for treatnment of injuries sustained in an
MVA [sic. "notor vehicle accident”] which
occurred on April 12, 2002. These injuries
i ncl ude cervicobrachial syndrone, cervica
sprain-strain, knee sprain-strain, and

t horacic sprain-strain . . . she has
recently been able to increase both the
speed as well as the distance of her wal ki ng
reginmen. Soft tissue injuries typically
take up to 18 nonths to heal and

[ Petitioner's] rehabilitation has been
conplicated by her weight. . . . any
stressful assessnment exami nation at this
time is likely to re-injure that patient's
knee and it is recommended that such
assessnent be postponed until Cctober of
this year to allow for nore conplete

resol ution of her synptons.

55. Since the foregoing letter fromDr. Bensen was
presented to Rehab Solutions, Inc., it would seemto be
suggesting, not that Petitioner could attenpt the PAT in
Cct ober 2003, but that Rehab Solutions, Inc., ought not to
performa functional capacity evaluation of Petitioner for
Dr. Newcormer and the Enployer until Cctober 2003. It is not
cl ear when the Enpl oyer cane into possession of this letter of
Dr. Bensen.

56. On July 29, 2003, Dr. Bensen filled out a Health and
Wrk Status Report to the effect that he had exam ned Petitioner
on July 29, 2003; that she mght return to work on July 30,

2003; and that she was "unable to run and is to be excused from
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that portion of the physical agility test until dated [sic.]
listed below - Cctober 2003"; and that he expected Petitioner to
return for her next appointnent on August 26, 2003. (R-12)
This was the last Health and Work Status Report submtted to the
Enpl oyer before Petitioner's termnation on August 7, 2003.
(See Finding of Fact 49.)
57. The last Return to Duty Form before Petitioner's
term nati on shows that Susan W1l ey, on behalf of the Enpl oyer,
di scussed Petitioner's restrictions with her on August 1, 2003;
continued Petitioner on tenporary restricted duty, effective
July 30, 2003; and expected Petitioner to supply a new Health
and Wrk Status Report on Septenber 1, 2003, from a next
schedul ed physici an's appoi ntmrent date of August 1, 2003.
(R-1) (See Finding of Fact 49.)
58. From Findings of Fact 56 and 57, it is further found
t hat despite sone discrepancy in dates between Dr. Bensen's
reports and the Enployer's Return to Duty Forns, Petitioner's
supervi sors knew on August 1, 2003, that Petitioner m ght be
able to attenpt the PAT in Cctober 2003.
59. However, Respondent Enployer term nated Petitioner on
August 7, 2003, by a nenorandum of that date, stating:
In July of 2000, the Al achua County
Sheriff's O fice established a Physi cal
Agility Test for Detention Oficers at the

Departnent of the Jail. The test was
devel oped to test a Detention Oficer's
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ability to neet essential m ninmum physi cal
requi rements of the job. The test,
notification of requirements, and trial
period were inplenented over a 3 year tine
period. This test is specifically designed
to assess one's ability to perform essenti al
functions of your position which are
physical in nature. Your nedica
information on file with the Human Resources
Bureau indicates that you are unable to
performthis test either now or in the
foreseeabl e future.

Detention Oficers nmust be able to carry out
their duties in a manner which saf eguards
the safety and welfare of the inmate

popul ati on as well as enployees. | have

all owed you to function in a restricted
capacity with the hope that you woul d nake
some progress in your rehabilitation,
however, | note that no inprovenment in your
nmedi cal condition has been docunented.
Keeping in mnd the safety needs of this
agency as well as the requirenents of the
position, | nust accordingly end your
assignnent as a Detention Oficer with the
Departnment of the Jail of the Al achua County
Sheriff's Ofice effective as of 1700
August 7, 2003. | encourage you to contact
Human Resour ces Bureau Chief Sherry Larson
at 367-4039 to discuss your interest in

ot her vacant positions for which you may
qualify.

Pl ease note your circunstances qualify you
to take advantage of ACSO s Transition
Period which allows you to use up to sixty
(60) days of accunul ated | eave (sick,

annual , conpensatory, special event) to
transition into retirenent or other non- ACSO
enploynment. In order to take advantage of
this option you nmust contact Human Resources
at 367-4040 i mredi ately upon receipt of this
menor andum  ( Enphasi s supplied.)
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60. Petitioner was enployed for 3.8 years between her
hire/transition to ACSOin January 1998 and her term nation in
August 2003.

61. Petitioner contended that she never asked for an
accommodati on of her disability, but clearly, she accepted TRD
for as often and as long as it was provi ded, at |east from
Novenber 26, 2002 to August 7, 200S3.

62. During her entire 22 years of service as a detention
officer, Petitioner was never disciplined or evaluated as
unsati sfactory for any reason.

63. After August 7, 2003, Petitioner contacted Ms. Larson
concerning conti nued enpl oynent with ACSO and was i nforned that
there were two ACSO positions available. Petitioner understood
t hese positions to be "deputy” and "detention assistant.”

64. Petitioner understood the "deputy" position to be one
for "road deputy,” a position which requires passing an even
nore rigorous PAT than the one Petitioner would have to have
passed as a jail detention officer. (See Findings of Fact 24-
27.)

65. Al though the detention assistant position was not
comensurate with the salary level and duties of a detention
officer, Petitioner admtted to being qualified and capabl e of

perform ng that job description in August 2003
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66. Petitioner told Ms. Larson that Petitioner would get
back with her, but because Petitioner did not contact Ms. Larson
within two days, Ms. Larson assuned Petitioner would not be
applying for either current ACSO job opening or for any future
ACSO openings, so she did not continue to contact Petitioner
t hereafter.

67. Petitioner clains that approxi mately August 20, 2003,
Dr. Thonpson provi ded nmedi cal docunentation indicating that she
could attenpt the PAT. However, Petitioner concedes that she
never provided this information to Respondent. Dr. Thonpson's
al | eged August 20, 2003, perm ssion slip also was not offered in
evi dence. (TR-201-202.)

68. Petitioner's testinony is conflicted as to her
physical limtations fromJuly 2003 to the date of hearing. She
testified that prior to her termnation by Respondent, her
nmedi cal condition did not prohibit her perform ng any of the
"essential functions" of her job as a detention officer, except
running. At one point, she testified that after COctober 2003,
(the earliest date of possible PAT performance as predicted by
Dr. Bensen), she was able again to performall her household
chores. She also testified that after her term nation in August
2003, her nedical condition, which at |east until October 2003,

i ncl uded no prolonged wal king or standing and no runni ng,

prevented her from seeking a range of jobs outside her field,
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such as day care provider, cashier, nmail deliverer, cook
grocery bagger, waitress, and nurse's aide.

69. Petitioner testified that she continued to be unable
to do her housework, yard work and general life activities at
| east until the beginning of 2004. Petitioner also testified
that she believed she could fulfill her detention officer job
description as of the date of hearing. She testified that she
could attenpt the PAT (wi thout running) as of the date of
heari ng, but she was not sure she could pass it. She asserted
that the PAT is not a bona fide requirenent of the job of
detention officer.

70. Petitioner testified that fromsone tine post-
termnation to May 2004, she suffered from depression and
anxiety due to | oss of her job, but she provided no nedical
corroboration of this part of her testinony. Nonetheless, at
some point, she has been able to apply for a counsel or position
at Al achua County Wrk Release; a job at the Al achua County
Library; and a job at the Court Services Ofice. For reasons
unknown, she was not hired at any of them She was not hired by
the Bradford County Sheriff's Departnment in 2003 because it had
no vacant positions at that tinme. She has intentionally not
applied for any correctional officer jobs. She has a college
degree in business adm ni stration, but apparently has not sought

enpl oynment in that field.
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71. Petitioner has lost no health benefits as a result of
her term nation by Respondent Enpl oyer, because she has al ways
had heal th i nsurance through her husband' s enploynent. She did
| ose salary, retirenent benefits, dental plan coverage, and
suppl enental life insurance coverage as a result of her
term nation.

72. Petitioner has agreed to pay her attorney a reasonable
fee in this case.

CONCLUSI ONS OF LAW

73. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Chapter 760, and Section 120.57(1), Florida
St at ut es.

74. Subsection 760.10(1)(a), Florida Statutes, provides:

(1) It is an unlawful enploynment practice
for an enpl oyer:

(a) To discharge or refuse to hire any

i ndi vidual, or otherwi se to discrimnate
agai nst any individual with respect to
conpensation, terms, conditions or
privileges of enploynent, because of an

i ndividual's race, color, religion, sex,
national origin, age, handicap, or narital
status. (Enphasis supplied.)

75. Although this process, in this forum may not
adj udi cate any rights under federal law, it is appropriate to
i nterpret Subsection 760.10(1)(a), Florida Statutes, by

reference to federal case | aw under the Gvil R ghts Act (Title
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VI1), the Rehabilitation Act, and the Anericans with

Disabilities Act (ADA). School Board of Leon County v. Waver

556 So. 2d 443 (Fla. 1st DCA 1990); Hunter v. Wnn-D xie Stores,

Inc., FCHR Case No. 82-0799 (February 23, 1983).
76. Accordingly, Petitioner nust prove the followng in

order to establish a prina facie case of handi cap

di scrim nati on:

A. She is handi capped within the nmeani ng of
the Florida Cvil R ghts Act;

B. She was otherwi se qualified for her job,

with or without reasonabl e acconmbpdati on;
and

C. She was term nated solely by reason of
her handi cap.

Hi | burn v. Murata Electronics North Anerica, Inc., 181 F.3d 1220

(11th Cr. 1999); Gordon v. E.L. Hanuin & Assoc., Inc., 100 F. 3d

907 (11th Cir. 1999); and Brand v. Florida Power Corporation,

633 So. 2d 504 (Fla. 1st DCA 1994).
77. Florida has yet to adopt the nore enlightened term
"disability," and Chapter 760, Florida Statutes, does not define

"handi cap.” However, in Brand, supra, the court adopted the

definition of handicap found in Section 504 of Title V of the
Rehabilitation Act of 1973, and stated:

Section 504 specifically refers to 29 U S.C
Sec. 706(8)(B) for the definition thereof.
The |l atter defines an "individual with

handi caps, " subject to certain exceptions
not applicable to this case, as one "who (i)
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has a physical or nental inpairnent which
substantially limts one or nore of such
person's major life activities, (ii) has a
record of such inpairment, or (iii) is
regarded as having such an inpairnent.”
Exanples of major life activities include
caring for oneself, breathing, |earning, and
wor ki ng.  (Enphasi s supplied).

| d. at 510, FN 10.

78.

The sane definition of disability is set out

in the

ADA. In Toyota Mtor Manufacturing, Kentucky, Inc., v.

WIIlians,

112 S. C. 681 (2002), the United States Suprene

Court, in a unani nous deci sion provided guidance, for

of the ADA, as to how "handi cap/disability" is to be p

* * *

Merely having an inpairnent does not mnake
one di sabl ed for purposes of ADA. ( aimants
al so need to denonstrate that the inpairnent
[substantially] limts a major life
activity. (Bracketed material added for

clarity.)

The word "substantial"™ thus clearly
precludes inpairments that interfere in only
a mnor way with the performnce of manua
tasks fromqualifying as disabilities Cf

Al bertson's, Inc. v. Kirkinburg, 527 U S.,
at 565, 119 S. . 2162 (explaining that a
"mere difference" does not anmount to a
"significant restrict[tion]" and therefore
does not satisfy the EECC s interpretation
of "substantially limts").

* * *
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“"Major life activities" thus refers to those
activities that are of central inportance to

daily life. In order for perform ng nmanual
tasks to fit into this category -- a
category that includes such basic abilities
as wal ki ng, seeing, and hearing, -- the
manual tasks in question nmust be central to
daily life. |If each of the tasks included

inthe magor life activity of performng
manual tasks does not independently qualify
as a mpjor life activity, then together they
nmust do so.

We therefore hold that to be substantially
limted in perform ng manual tasks, an

i ndi vi dual must have an inpairnment that
prevents or severely restricts the

i ndi vidual fromdoing activities that are of
central inportance to nost people's daily
lives. The inpairnent's inpact nust al so be
permanent or long-term See 29 CFR 88
1639.2(j)(2)(ii) -- (iii) (2001).

It is insufficient for individuals
attenpting to prove disability status under
this test to nerely submt evidence of a
medi cal di agnosis of an inpairnent.
| nstead, the ADA requires those "claimng
the Act's protection . . . to prove a
disability by offering evidence that the
extent of the limtation [caused by their
inpairnent] in terms of their own experience
. . is substantial. Al bertson's, Inc. v.
Klrklnburg supra, at 567, 119 S. C. 2162.

: Congress intended the existence of a
dlsablllty to be determned in such a case-
by-case manner. See Sutton v. United Air
Lines, Inc., supra, at 483, 119 S. C. 2139;
Al bertson's, Inc. v. Kirkinburg supra. at
556, 119 S. C. 2162. . . . The
determ nation of whether an individual has a
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disability is not necessarily based on the
nanme or diagnosis of the inpairnent the
person has, but rather on the effect of that
impairment on the life of the individual");
ibid. (The substantially limted in a nmgjor
life activity nust be made on a case- by-case
basi s.)

An i ndi vidual assessnent of the effect of an
inmpairment is particularly necessary when
the inpairnment is one whose synptons vary

wi dely from person to person

* * %

When addressing the magjor life activity of
perform ng manual tasks, the central inquiry
nmust be whether the claimant is unable to
performthe variety of tasks central to nost
people's daily lives, not whether the
claimant is unable to performthe tasks
associ ated with her specific job.

* % *

The definition is intended to cover

i ndi viduals with disabling inpairnents
regardl ess of whether the individuals have
any connection to a workpl ace.

* * *

: t he manual tasks unique to any
particular job are not necessarily inportant
parts of nost people's lives. As a result,
occupation-specific tasks may have only
limted rel evance to the manual task
inquiry.

The Court, therefore, should not have

consi dered respondent’'s inability to do such
manual work in her specialized assenbly |ine
j ob as sufficient proof that she was
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substantially limted in perform ng manual
t asks.

Yet househol d chores, bathing, and brushing
one's teeth are anong the types of nmanua
tasks of central inportance to people's
daily lives, and should have been part of

t he assessnent of whether respondent was
substantially limted in performng manual

t asks.

79. Respondent's position is that the nedical evidence and
Petitioner's testinony herein do not neet the foregoing tests to
establish a "handi cap,"” because Petitioner can now nmanage her
daily life. The undersigned concludes to the contrary.

80. Although Petitioner contends that she can now (and as
of Cctober 2003 could have) attenpted the PAT, the bul k of her
testimony as to why she has been unable to mtigate potenti al
post -term nati on danages for "back pay" by obtaining other
enpl oyment hi nges upon her total inability to run or even to
wal k for nore than a noderate di stance. Apparently,
Petitioner's other physical conditions that prohibit |ong-term
standi ng al so remain as a continuous physical limtation upon
her major life activities.

81. Mreover, even if an enployer nerely views an enpl oyee

as disabled, that is sufficient to neet the first prong of the

tri-partite test. See Rossbach v. Gty of Mam, 371 F.3d 1354
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(11th Cir. 2004). Respondent Enpl oyer viewed Petitioner as
handi capped, and consequently as unfit for duty.

82. Regardless of how the parties' respective proposals
have woven the "words of art,"” there is no factual dispute that
both Petitioner and Respondent viewed Petitioner as disabled
from Novenber 2002 through August 7, 2003, the date of
termnation. Nor is it disputed that Petitioner considered her
di sabl ed conditi on unchanged at |east until October 2003. It is
equal ly clear and undi sputed that even though she was not on TRD
for the entire period, Petitioner was unable to perform at | east
two essential functions of her job as a detention officer (rapid
response and confrontational control of inmates) fromthe date
of her April 2002 notor vehicle accident until at |east October
2003 (17 nonths).

83. Therefore, it is concluded that at all tinmes material,
Petitioner was "handi capped,” pursuant to Chapter 760, and was
unabl e, with or w thout accommodati on, to performthe essenti al
functions of her job. These conclusions together nean that she

has not nade a prima facie case of handicap discrimnation.

84. Petitioner relied on nedical excuses to avoid training
for the PAT as well as to avoid taking the PAT from March 6,
2002 until August 7, 2003 (17 nonths).

85. August 7, 2003, the date of term nation, was only

about 9 and 1/2 nonths after Novenber 26, 2002, the date
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Petitioner was nost recently placed on TRD. By Respondent's
policy, she was entitled to up to 12 consecutive nonths of TRD.
(See Findings of Fact 43 and 45). Two reasons given by the
Enpl oyer for Petitioner's term nation, that her nedica
information on file indicated that she was unable to performthe
PAT in the foreseeable future and that no inprovenent in her
medi cal condition had been docunented (See Finding of Fact 59),
were not articulated well. It was shown that Dr. Bensen, the
chiropractor treating only Petitioner's knee, had witten the
Enpl oyer that Petitioner mght attenpt the PAT on October 2003.
(See Finding of Fact 56). However, the Enployer also had the
report of the independent nedical physician Dr. Newconer, which
stated that Petitioner's conbined nmedical conditions would
"definitely limt her long termability for weight bearing
exerci se and physical stress," (see Finding of Fact 51), plus
the fact that for all or nost of the 3.2 years Petitioner had
wor ked for ACSO, she had been unable to performessentia
functions of her job description. (See Findings of Fact 5, 10-
13, 16-20, and 35-39). By her own admi ssion, Petitioner could
not have perforned the PAT or all her job description duties in
Oct ober 2003, even if the Enployer had continued to enpl oy her
until October 2003. It is clear Petitioner could not fulfil

the job requirenents.
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86. This case is only conplicated by the effect that
Respondent's PAT requirenent may have. It is undisputed that
the PAT did not becone a mandatory portion of Petitioner's job
description until July 1, 2003. The PAT requirenent permtted a
detention officer to delay taking it for 12 nonths, due to a
nmedi cal condition, and further permtted that officer to stay on
TRD for up to 18 nonths within a 24-nonth peri od.

87. Respondent gave as its reason for term nating
Petitioner, that she could not performthe PAT. The reason is
not clearly pretextual. That was the prinme reason Respondent
chose to termnate Petitioner, but the termnation letter also
stated, "This test is specifically designed to assess one's
ability to performessential functions of your position which

are physical in nature,” and "detention officers nmust be able to
carry out their duties in a manner which safeguards the safety
and wel fare of the inmate popul ation as well as enpl oyees. "
Respondent was justified in termnating Petitioner for the
perm ssi bl e, non-discrimnatory, reason that it appeared that
she was permanently (not tenporarily) disabled fromperformng
at least two of the essential functions of her job duties which
t he PAT was designed to test: rapid responses and controlling
prisoners. Mbreover, at best, it was only possible she could

attenpt the PAT as of October 2003, and at worst, that she could

only be re-evaluated or begin training for the PAT in
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Oct ober 2003. (See Findings of Fact 43, 55, and 58.)
Petitioner concedes that even in 2005, she is unsure that she
can pass the PAT.

88. Enployers are required to nmake reasonabl e

accommodations for their enployees' handi caps, See Kelly v.

Becht el Power Corporation, 633 F. Supp. 927 (S.D. Fla. 1986),

but they are not required to create work that the enpl oyee can
do. An enployer has the right to determ ne particular job
requirenents as well as the right to change the requirenents as
necessary in a manner that serves the legitimte business

interest of the enployer. Fussell v. Georgia Port Authority,

906 F. Supp. 1651 (11th Cr. 1995), citing Wlson v. AAA

Pl unbi ng and Pottery Corp., 34 F.3d 1024, 1030 (11th G r. 1994).

89. The PAT sinmulates the actual job duties of detention
officers. Despite Petitioner's current belief she can do al
parts of the PAT except running, running is such an integral
part of the PAT that it is clear Petitioner is, even now, asking
to be excused fromnore than 50 percent of the test, plus she
has lifting, standing, and crouching problens. (See Findings of
Fact 24-27.)

90. Petitioner's viewis that she should be assigned to
the | obby or el sewhere within the jail so that she will not have
to | ook under bunks, run, clinb stairs, or control prisoners,

but this proposed "acconmodati on” would require that Respondent
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schedule all its abl e-bodi ed detention officers around
Petitioner's needs, instead of around Respondent's legitinmate
busi ness interests. Accommobdating Petitioner this way woul d
elimnate essential functions of the job of a detention officer
for a single individual. Enployers are not required to

elimnate essential functions of the job. R o0 v. Runyon, 972 F

Supp. 1445 (S.D. Fla. 1997), or to wait an indefinite period for

an accommodation to achieve its intended effect. WMers v. Hose,

50 F. 3d 278, 283 (4th Cr. 1995) deci ded under the ADA

91. Petitioner has failed to state a prima faci e case, but

even if she had, Respondent has stated a non-discrimnatory
reason (that Petitioner cannot do the job), which has not been
shown to be pretextual

RECOMVVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED: that the Florida Comm ssion on Human Rel ations
enter final order dismssing the Petition for Relief and Charge

of Discrimnation herein.
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DONE AND ENTERED this 7th day of June, 2005, in

Tal | ahassee, Leon County, Flori da.

e

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of June, 2005.

COPI ES FURNI SHED

Ceci | Howard, General Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Bill Sal mon, Esquire
410 Sout heast 4th Avenue, Suite A
Gai nesville, Florida 32601

Linda G Bond, Esquire

Al len, Norton, and Blue, P.A
906 North Monroe Street

Tal | ahassee, Florida 32303
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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